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Introduction
The world is facing a complex set of multiple interrelated challenges, but the international
community is struggling to meet the targets it has set to address them. Climate change is a prime
example. Although governments around the world are undertaking action to limit or reduce
emissions, science clearly shows that the pace is simply not fast enough. Many different actors,
from civil society, academia, to certain segments of the business community, are voicing their
concerns and demanding faster action. Parliament plays a key role in using all these different
inputs in exercising its legislative power, and in holding the executive to account. Recently, we have
also seen the judicial system taking on a more prominent role in the area of climate change. In
high-profile court cases in the Netherlands, the court ruled that the state (Urgenda case), and
individual companies (Milieudefensie vs Royal Dutch Shell case) are legally obliged to accelerate
decarbonisation.

This background note explores to what extent this trend holds lessons for other global challenges,
particularly for guaranteeing global food security for all. The sharp decrease in the number of
people without access to adequate food that set in from about the year 2000 came to a halt by
2013. Since the adoption of SDG 2 in 2015, the commitment to end hunger and achieve food
security and improved nutrition by 2030, the number of people suffering from hunger has actually
increased. Clearly, the international community is failing to meet its commitments. What
possibilities, if any, exist to hold different actors to account for not delivering on their
commitments? We explore this by looking at the case of the Netherlands: what commitments did
it make, and what obligations does it have? Could and should it be held to account to a greater
extent, and if so, how?

The Right To Adequate Food: Framework for Implementation
There are three types of obligations for governments regarding the global right to adequate food.
States must respect that right globally, meaning that they may not violate it directly. They must
protect those rights, meaning that they must ensure that other actors under their jurisdiction do
not violate such rights. And finally, they must fulfil the right to adequate food, implying a positive
obligation to progressively realise the right.

When it comes to enforcing the obligation to respect the right to food, legal pathways clearly exist
and are feasible. Interestingly, the focus of attention has shifted towards the responsibility of
globally active corporations to respect human rights. The possibilities for holding companies to
account over possible infringements on the right to food are gradually increasing. A lot of work
remains to be done, however, to ensure that momentum is sustained and that protection against
rights abuses by third parties becomes reality.

Legal pathways to hold governments to account over the obligations to protect and to fulfil the
right to food are narrow or even non-existent. Even though legally binding obligations do exist,
also in terms of fulfilling the right to food internationally, there are no obvious routes to enforce
these rights in court. This means that other pathways need to be explored: the role of civil society
actors and parliamentarians in pursuing political accountability and reminding their governments
of these international obligations, becomes even more important.

The Dutch Constitution
Before looking at international commitments, it is important to note that Dutch commitments on
pursuing global food security can also be inferred from Article 90 of the Dutch constitution, which
states that ‘the Government shall promote the development of the international legal order’. The
use of the word ‘promote’ is significant, as this goes much further than ‘protect’ or ‘respect’. It
suggests that the government must pro-actively, for instance through development cooperation,
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work on further improving the legal order, and thus on fulfilling the associated rights. This is widely
understood in the broad sense of promoting human rights, including economic, social and cultural
rights (ESCR), including the right to adequate food.1

Such an interpretation is supported by the idea that conflict and food security are strongly linked,
with effects going in both directions. The Netherlands was one of the dominant forces behind the
elaboration and adoption of UN Security Council Resolution 2417, which calls for the need to break
the vicious cycle between armed conflict and food insecurity. The link was further underlined by2

the Nobel Peace Prize awarded to the World Food Programme (WFP) in 2020, recognizing that
combating hunger improves conditions for peace.

The Netherlands’ Integrated International Security Strategy of 2018 explicitly refers to the
constitutional duty to promote the international legal order, and also recognizes the importance of
development cooperation for sustaining it and for preventing conflict. It makes reference to3

research showing that a one euro investment in prevention could avoid up to 16 euros in costs
later down the line for dealing with conflict and repairing the damages.

This is one of the rare examples in Dutch foreign policy documents or debates, however, where the
link between Article 90 of the Constitution and development cooperation is laid out so explicitly. In
practice this Article is not often referred to. In the last 10 years, article 90 was only referred to in 6
parliamentary motions, for instance, and of those only one made a link to development
cooperation.

Agenda 2030 and the Sustainable Development Goals
As part of Agenda 2030 and the Sustainable Development Goals (SDGs), adopted unanimously in
2015 by the 193 members of the United Nations, the international community committed itself to
ending hunger and malnutrition and achieving global food security by 2030 (SDG 2). This is not a
commitment by 193 individual countries concerning their own territories, but a truly global
commitment. SDG 17 seeks to revitalize the global partnership for development, and includes
targets for rich countries to dedicate 0.7% of their GNI to Overseas Development Assistance (ODA)
and to improve policy coherence for development.

Since 2015, the Netherlands and other countries have done a lot of work on improving food
security, mostly with good results. , The Netherlands strives to eradicate undernutrition for 324 5

million people by 2030 and reported that its efforts resulted in an actual improved food intake for
15.3 million people in 2019. When we take a step back, however, we are confronted with the
paradox that, at a global level, the goal of ending hunger and malnutrition is clearly not being met.
It is estimated that around 660 million people may still face hunger in 2030 (30 million more
people than in a scenario in which the Covid-19 pandemic had not occurred). How can the6

signatories of the 2030 Agenda for sustainable development be held to account for this collective
shortfall? Hardly at all. The issue of accountability mechanisms proved one of the most
contentious in the negotiations leading up to the 2030 Agenda. Even including the terms
‘monitoring’ and ‘accountability’ was seen as problematic. As a result, implementation rests on the

6 https://globalnutritionreport.org/reports/2020-global-nutrition-report/

5 Resultatenrapportage Ontwikkelingssamenwerking, Voedsel- en voedingszekerheid.
https://www.osresultaten.nl/2018/thema/voedselzekerheid
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https://english.iob-evaluatie.nl/publications/policy-review/2017/10/01/419-%E2%80%93-iob-%E2%80%93-review-of-dutch-food-secu
rity-policy-2012-2016-%E2%80%93-food-for-thought

3 https://www.government.nl/documents/reports/2018/05/14/integrated-international-security-strategy-2018-2022
2 https://www.un.org/press/en/2018/sc13354.doc.htm

1 Coomans, F. and P. ter Vrugt (2021). ‘The Netherlands and the Right to Development’. In M. Andenas, J. Perelman & C.Scharling (Eds.).
The Fight Against Poverty and the Right to Development (pp.233-252)
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much weaker principles of ‘follow-up’ and ‘review’. Furthermore, this follow-up and review process
is not even standardised, or integrated into a peer-review mechanism. Countries are merely asked
to submit a ‘voluntary review’ to the High-Level Political Forum (HLPF) every five years.

The HLPF only meets eight days a year and does not have the capacity, resources, or mandate to
thoroughly scrutinise the voluntary reviews and provide comments and recommendations as a
basis for dialogue or peer pressure. The last review process for the Netherlands, in 2017, is7

indicative. The review is a useful document, with a clear description of Dutch policies and results
on each SDG, both domestically and internationally, and includes a section on policy coherence. It
lacks reflection, however, on where the Netherlands is falling short. There are also reasons to
doubt the quality of the information. On ODA, for instance, it states that in recent years ODA “has
remained above or close to the international target of 0.7% of GNI”, without mentioning the drastic
cuts that had been made to the ODA budget since 2012 and its clear implications for the following
years.8

Besides this international mechanism, the Netherlands also has a domestic review process on the
SDGs, led by the Central Bureau for Statistics (CBS), which produces an annual monitoring report
on well-being and the SDGs. These reports, however, deal almost exclusively with the domestic
performance on the various SDGs. The international dimension only features in a short discussion
on SDG 17, but the CBS itself notes that, unfortunately, no good and measurable indicators are
available for most of the sub-targets under SDG17. This is partially due to the lack of political will9

to include targets and indicators on policy coherence. There is also a technical challenge, however,
in defining good and measurable indicators in this area. Going forward, further efforts from both
the research and policy community will be needed on this.

Finally, the budget documents of the Ministry of Foreign Trade and Development provide a
concrete basis for MPs to question the government on its SDG commitments, especially in relation
to the 0.7% of GNI. The annual budget report also contains a results framework with specific
indicators for different sub-areas. On food security, it has indicators and targets for: (i) the number
of people with improved food intake; (ii) the number of farmers with improved yields and/or
income; and (iii) the land area (ha) under eco-efficient management. Interestingly, the targets are
based on a calculation of a Dutch ‘fair share commitment’ of 1.6% of the global SDG 2 ambitions,
according to a document by the Ministry’s evaluation department IOB. This is remarkable, as10

there is no formal policy commitment to taking responsibility for 1.6% of the global SDG ambitions
across the board, and this number is never mentioned in other reports or discussions.

Questioning government on its fair share towards global goals, and comparing with the
performance of other countries, can be a useful way of exerting pressure, especially in terms of
the amount of allocated financial resources. At the level of outcomes and impact, however, it is
much tougher, as can be seen with the results framework and the indicators on SDG 2. Although
insightful, the quantitative performance in the yearly budget reports is not accompanied by an
analysis of why the targets were not met and to what extent this is due to a lack of (financial)
commitment, poor programme design, or due to external factors. The evaluation department does
publish in-depth reports allowing for such discussions, but any given policy area will only be
subject of such an evaluation every five years, at the most.

10 IOB (2017). Food for Thought: Review of Dutch food security policy 2012-16. p.55
9 CBS (2021). Monitor Brede Welvaart & de Sustainable Development Goals 2021. p.76

8 the only reason that planned ODA in 2017 was still 0.6% of BNI was that future ODA resources had been brought forward, to partially
delay the results of the severe budget cut. It was therefore obvious that the ODA-budget was set for a severe decline in the following
years, towards 0.55% of BNI.

7 Donald and Way (2016). Accountability for the Sustainable Development Goals: A Lost Opportunity?
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The Right to Adequate Food in International Human Rights Law
The Universal Declaration of Human Rights (1948) was enshrined in 1966 in two important legally
binding international human rights treaties of equal standing: the International Covenant on Civil
and Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights
(ICESCR). Through these conventions, states are required to respect, to protect and to fulfil human
rights. Respecting human rights means that a state cannot itself curtail the enjoyment of rights;
protecting means that states must ensure that other, non-state, actors do not infringe on these
rights; while fulfilling means that states must take positive action to progressively achieve these
rights.

Rich democracies, like the Netherlands, tend to give a lot of weight to the ICCPR in their foreign
policies, as it forms the backbone of their human rights agenda. In comparison, the attention given
to the ICESCR is limited, whether in human rights policies or in general development cooperation
policy, despite its high relevance for both. The treaty contains a number of key passages regarding
the right to adequate food, for instance:

● Article 2: Each State Party to the present Covenant undertakes to take steps, individually and
through international assistance and co-operation, especially economic and technical, to the
maximum of its available resources, with a view to achieving progressively the full realization
of the rights recognized in the present Covenant by all appropriate means, including particularly
the adoption of legislative measures.

● Article 11.
1. The States Parties to the present Covenant recognize the right of everyone to an adequate

standard of living for himself and his family, including adequate food, clothing and
housing, and to the continuous improvement of living conditions. The States Parties will take
appropriate steps to ensure the realization of this right, recognizing to this effect the
essential importance of international cooperation based on free consent.

2. The States Parties to the present Covenant, recognizing the fundamental right of everyone
to be free from hunger, shall take, individually and through international co-operation, the
measures, including specific programmes, which are needed:

(a) To improve methods of production, conservation and distribution of food by making
full use of technical and scientific knowledge, by disseminating knowledge of the
principles of nutrition and by developing or reforming agrarian systems in such a way as
to achieve the most efficient development and utilization of natural resources;
(b) Taking into account the problem of both food-importing and food-exporting countries,
to ensure an equitable distribution of world food supplies in relation to need.

These articles leave very little doubt on the obligation on the part of rich countries to engage in
development cooperation. As underlined in the Maastricht Principles on the Extraterritorial
Obligations in the Area of Economic, Social and Cultural Rights, drawn up by highly qualified legal
scholars and practitioners in 2011, the ICESCR evidently encompasses a strong international
component: the signatories are not only bound to work on achieving the key economic, social and
cultural rights within their own borders, but all over the world.

The reference to ‘the maximum of its available resources’ in Article 2 of the ICESCR suggests that
the extent of the obligation is correlated with ability. Interestingly, the word responsibility can be
read as the ‘ability to respond’ (response-ability). This interpretation of the term indicates an
implicit level of responsibility in itself, even though the term is usually understood in a more causal
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sense: that responsibility is conferred from causing something or benefiting from something. At a
2005 summit, all UN members endorsed a political commitment on the ’Responsibility to Protect’,
related to the prevention of genocide, war crimes, ethnic cleansing and crimes against humanity.
Although laudable, this can be extremely difficult, as various military interventions have shown;
the ‘response-ability’ may be limited. It could be argued that the international community’s
response-ability with regards to combating global hunger is a lot larger.

A plain reading of these articles in an international binding human rights treaty, combined with the
knowledge that the right to food is far from realized, and even regressing in recent years, raises
the question of how this is possible. Refugees in camps run by the World Food Programme see
their daily food rations cut to below the recommended daily intake, because of a lack of funding by
countries that have signed and ratified the ICESCR. Why can the global community not be called to
account under this treaty for not doing enough?

Even though the treaty itself is legally binding, it contains no mechanisms through which the
relevant obligations could be legally enforced. In some countries, like India, the right to food for
national citizens is explicitly included in domestic legislation, which creates possibilities for
contesting violations. Doing so by directly referring to the ICESCR, which could open up
possibilities on the extraterritorial dimension as well, is very rare, however. In the Netherlands,
international treaties are directly applicable and yet enforcing the positive right to adequate food11

by invoking the ICESCR is not straightforward. The judiciary considers the provisions to be
insufficiently precise as they allow for the progressive realisation of such rights and furthermore
considers the provisions to be addressed to States, and not to individuals.12

Legal cases are more feasible where state actions can be shown to directly undermine the right to
food, thus violating the ‘do no harm’ principle. From this perspective, it could be interesting for the
legal profession to explore the potential of new avenues. One could consider, for instance, whether
a cut in ODA-spending is contestable in court, with the argument that this constitutes a pro-active
decision with demonstrably negative effects on the right to food.

ICESCR Optional Protocol
One of the barriers to enforcing the provisions of the ICESCR is that there is no international body
where a citizen can lodge a complaint on the violation of his or her right to adequate food. There is
a Treaty Body, the Committee on Economic, Social and Cultural Rights (CESCR) that conducts
compliance reviews in a general sense, but it is not mandated to handle complaints or rule on
violations.

From the 1990s, work started on an Optional Protocol to the ICESCR to improve possibilities for
enforcement by introducing mechanisms for complaint and inquiry. The Protocol, which introduces
the competence of the CESCR to receive and consider complaints, was adopted in 2009, but has
only been ratified by a total of 26 countries, including EU-member states like Belgium, France,
Portugal and Spain.13

Despite the fact that the Dutch parliament urged the government to find a way to remove the
obstacles to ratification in 2015 , The Netherlands has still not ratified the Optional Protocol. In14

March 2019, the government informed parliament that it opted to hold off on a decision whether

14 https://zoek.officielebekendmakingen.nl/kst-33826-14.html

13 See UN-website for full list of countries that have ratified the Optional Protocol:
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-3-a&chapter=4

12 Wernaart, B. and B. Van Der Meulen (2017). ‘The right to food in international law with case studies from the Netherlands and
Belgium’. In: International Food Law and Policy, by Steier, G. and K.Patel

11 Meaning there is no need to translate the international treaty to national legislation.
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or not to ratify, referring to an advice by the Council of State, that has not been made public,
highlighting the possible financial and judicial consequences of ratification. In September 2021, the
government reconfirmed this position, adding that it has now requested the Council of State for an
official opinion, which then will be made public. It should be noted that another advisory body, the
Advisory Council for International Affairs, has already recommended ratification, in its 2019 report
on human rights and development.15

Whether or not the Optional Protocol also has an extra-territorial dimension is subject of legal
debate and has not been settled. There have been no such cases yet for the CESCR to handle. Even
if the Optional Protocol ends up having no direct extraterritorial reach, however, ratification by the
Netherlands could have extraterritorial implications, as it could increase pressure on other
countries to ratify, giving their citizens the option to better contest violations of the right to
adequate food and other ESC-rights.

CESCR Treaty Body and Universal Periodic Review (UPR)
Under the original ICESCR treaty, all countries must submit a report on their compliance every 5
years, which is then thoroughly reviewed and critiqued by the CESCR, also giving
recommendations. Although these recommendations are not binding, states are expected to refer
back to them in later reports. Overall, this monitoring mechanism is a lot more robust than the
Voluntary Reviews on the SDGs. Indeed, in the 2017 comments on the latest report by the
Netherlands, the CESCR expressed its concern over the relative decline of Dutch ODA and calls
upon the Netherlands to progressively increase development spending, and to systematically carry
out human rights impact assessments in its development cooperation policy.16

Another important complementary international monitoring mechanism on human rights
obligations is the Universal Periodic Review (UPR), which was established in 2006. Under the UPR,
all countries periodically submit reports on their efforts to guarantee human rights, which are then
reviewed by other countries in a peer-review process. Although the UPR is focused on the
domestic in-country human rights situation, there is no reason that international aspects cannot
be considered. Indeed, the review process increasingly touches upon countries’ contributions to
achieving the SDGs internationally (be it a lack of positive action, or presence of negative
spillovers).

Considering the fact that these human rights agreements and their review processes have a clear
link with development cooperation and the SDGs, it is perhaps surprising that they are hardly ever
mentioned in this context. The Advisory Council on International Affairs (AIV) published a report in
2019 calling for a stronger link between Dutch development cooperation policy and human rights
policy. The government welcomed the report and took on some of the recommendations. For
instance, the report on human rights policy over 2020 included, for the first time, a separate
section on development cooperation, with a focus on pursuing economic, social and cultural rights.
The human rights policy itself, however, is still exclusively focused on promoting civil and political
rights. The next update of the human rights policy could consider including ESC-rights as a
separate pillar. Conversely, the development cooperation policy remains fully anchored in
considerations of moral imperative and self-interest, and soft commitments on the SDGs or 0.7%
of BNI, without even referring to the ICESCR and its legal obligations in this respect. It is17

remarkable, for instance, that the letter to parliament on global food security policy does not even
mention the right to food or the ICESCR.

17 Coomans, F. and P. ter Vrugt (2021). ‘The Netherlands and the Right to Development’. In M. Andenas, J. Perelman & C.Scharling (Eds.).
The Fight Against Poverty and the Right to Development (pp.233-252)

16 CESCR (2017). Concluding observations on the sixth periodic report of the Netherlands, p.2

15https://www.advisorycouncilinternationalaffairs.nl/documents/publications/2019/05/10/sustainable-development-goals-and-huma
n-rights
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There is certainly scope, then, for foreign policy debates and documents to make a more explicit
link between the SDGs and human rights, and to refer more frequently to international obligations
on development cooperation under human rights treaties. Furthermore, they could also give much
more weight and attention to recommendations made to the Netherlands by the CESCR Treaty
Body. As the Netherlands attaches great importance to sustaining and promoting the international
legal order and multilateralism, it would make sense to take the demands made of the
Netherlands by that same multilateral system much more seriously.

Finally, this pressure can also work the other way around. Some MPs like to emphasize, rightly so,
that other countries, like China or Saudi Arabia, really should step up their game in terms of their
contributions to ODA, climate finance and other aspects of global development. The Netherlands
could insist more forcefully within the UN that the CESCR, when examining other countries, pays
more attention to their efforts on promoting inclusive global development. Similarly, in the UPR,
the Netherlands could directly urge its peers to increase such efforts.

Non-State Actors and the Obligation to Protect the Right to Food
In holding states to account for their human rights obligations, we have seen that legal pathways
are much more feasible when it comes to enforcing the duty to respect than the duty to fulfil.
What about their duty to protect citizens from violations by third, non-state parties, such as the
private sector? Although the private sector plays a vital role in improving food security, it can also
negatively affect the right to food, through various mechanisms.

One such mechanism is where local farmers lose access to land without adequate compensation
or due process, to make way for investment projects, whether in the agri-food or other sectors. An
example of this, reported on by ActionAid, is related to the production of palm oil in Guatemala.18

Indigenous lands, previously used for small scale food production, have been transformed into
large monoculture palm oil plantations, depriving the original farmers of their livelihood and
pushing up local food prices. Up to 43 percent of all palm oil produced in Guatemala is exported to
or through the Netherlands, entering the EU market through the Port of Rotterdam. Seven palm oil
mills in Guatemala are accused of human rights violations, which are linked to five
Netherlands-based companies, including three palm oil refineries located near the Port of
Rotterdam. The report suggests that these companies have failed to adequately conduct due
diligence, thereby not meeting minimum requirements to respect human rights. An example from
another sector is the construction of the Barro Blanco-dam in Panama, partially financed by Dutch
development bank FMO. Local communities in the area find their agricultural land flooded and
their houses damaged as a result of the dam, without having given free, prior and informed consent.
19

A second mechanism of negative impact is where private investments threaten livelihoods
through environmental pollution or biodiversity loss. A well-known example is the case of Niger
Delta farmers whose livelihoods were threatened by oil spills from private investment projects in
the area. Another example concerns the dredging activities in the Promar shipyard in Suape, Brazil
which negatively impacted the livelihoods of local fishing communities. Dredging is implemented
by the Dutch dredging company ‘Van Oord’, who enjoy an export credit insurance of Atradius Dutch
State Business (Atradius DSB).

19 Further reading on FPIC may the summary of an interesting discussion on a case about the use of FPIC with banks, in NFP’s
Community of Practice on food systems approaches:
https://www.nlfoodpartnership.com/food-systems-transformation/comm-of-practice/food-systems-approach/food-systems-govern
ance-mechanisms/

18 https://actionaid.nl/2020/10/23/womens-rights-violations-in-dutch-palm-oil-supply-chains-the-case-of-guatemala/ -
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A third mechanism is where exploitative practices in the supply chain itself undermine the right to
food, for instance through poor working conditions, extremely low wages or unreasonably low
prices paid to farmers for their produce, for example in the global coffee trade.20

The UN Guiding Principles on Business and Human Rights (UNGP)
The protection of the right to food, implicit in the ICESCR, means that states have to protect
individuals’ enjoyment of the right to food against such violations by third parties.

For a long time, de facto protection was very limited. This has slowly started to change over the
last decade, and further progress is to be expected. In 2011, the UN Human Rights Council
adopted the UN Guiding Principles on Business and Human Rights (UNGP), which rest upon three
pillars:

1. State duty to protect human rights against violations by businesses.
2. The corporate responsibility to respect human rights.
3. Access to remedy for victims of business-related abuses

Regarding the first pillar, it is apparent that states, especially those of the European Union, have
strived to better observe their duty to protect human rights against violations by businesses in
their jurisdiction. Most have elaborated National Action Plans on Business and Human Rights
(NAP) and, as we shall see in relation to the second pillar, European states are increasingly
developing due diligence legislation. These steps, however, are mostly taken in response to
domestic political pressure. There is no legally binding obligation to do so, and in this sense the
steps undertaken are voluntary. The result is an increasing divergence between different states,
within the European Union, and even more so between European and non-European states.
Negotiations on a UN Binding Treaty on Business and Human Rights, which would harmonise and
standardise the ways in which states would fulfil their duty under the first UNGP pillar, have not
made significant progress.

Most progress has been made on the second pillar, enforcing the corporate responsibility to
respect human rights. More and more countries are drawing up legislation, forcing companies to
carry out due diligence, to identify potential risks related to social or environmental abuse in their
supply chain, mitigate such risks, and offer access to remedy in case of damage. The United
Kingdom, Germany and France already have such legislation, although they vary in scope and
ambition. The European Commission has announced its intention of an EU-level regulation, but
concrete steps have been delayed various times. In December 2021, the Dutch government
announced that it is no longer awaiting progress in Brussels, and will start drafting its own
national due diligence legislation. It remains to be seen what the actual impact of these laws will
be on the ground, and whether such impact will be limited to preventing the worst types of
abuses, or will also lead to better incomes for those at the bottom of global supply chains. In
moving this agenda forward, it will be important to carefully consider the challenges around
extraterritorial supervision and enforcement, as well as possible unintended negative
consequences.

Another relevant recent development linked to the second UNGP pillar is the Directive on unfair
trading practices in the agricultural and food supply chain that was adopted by the European
Parliament and European Council in 2019. It recognizes the unequal bargaining power between21

smallholder farmers on the one hand and much larger and stronger buyers, such as traders,
processors, distributors and retailers, on the other. The Directive seeks to protect the former

21https://ec.europa.eu/info/food-farming-fisheries/key-policies/common-agricultural-policy/market-measures/agri-food-supply-chain
/unfair-trading-practices_en#relatedlinks

20 https://www.reuters.com/article/coffee-farmers-idCNL8N1YJ4D2
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against various unfair trading practices. Although unreasonably low prices are not included, it does
target late payment, short-notice cancellations and commercial retaliation. The enforcement
mechanisms are also open to non-EU farmers who supply European buyers.

Finally, the third UNGP pillar of guaranteeing access to remedy for victims deserves a lot more
structural and dedicated attention. It must be noted there has been some progress in the sense
that, in isolated cases, victims of rights violations by subsidiaries of multinational corporations are
indeed finding their way to courts in the country of the multinationals’ headquarters and,
importantly, winning some of these cases. Recently, a Dutch court ruled that Royal Dutch Shell
was indeed liable for rights violations resulting from environmental damage caused by its
subsidiary in Nigeria. However, this is still very much the exception. Many legal and practical
barriers remain that prevent victims of similar business-related human rights abuses from
effective access to courts in the countries hosting the multinationals involved.22

Sustaining the Momentum
It seems then, that things may be slowly moving in the right direction on this front. The
possibilities for holding internationally active companies to account over any possible infringement
on the right to food are increasing. A lot of work remains to be done, however, to ensure that
momentum is sustained and that protection against rights abuses by third parties becomes reality.

● Due diligence legislation needs to move forward. The case of the Netherlands clearly
shows that encouraging internationally operating companies to adopt the UNGP and OECD
Guidelines on a purely voluntary basis is not enough. After years of promoting the use of
such guidelines, only 35% of large companies had adopted them. Although the Dutch
government, as well as the European Commission, have by now accepted the need for due
diligence legislation, strong lobby to delay and tone down the content is to be expected.

● UN Binding Treaty on Business and Human Rights. The success of the Nigerian farmers
in seeking compensation from Shell over environmental damage was crucially dependent
on two factors. Firstly, on the nationality of the mother-company of the rights-violating
subsidiary. The fact that this case was eventually successful in a Dutch court does not
mean that violations by the subsidiary of an Italian, Brazilian or Chinese multinational
could be equally contested. Secondly, the possibilities depend on the nature of domestic
legislation, in this case of Nigeria, as the Dutch court assessed the claims on the basis of
Nigerian law, not of Dutch or international law. Adopting a UN Binding Treaty on Business
and Human Rights would reduce the importance of these factors and create more equality
and certainty in the protection of the right to food anywhere in the world. At the same
time, in the context of a stalled negotiation process at the international level, European
states could consider moving ahead with harmonisation of policies at the EU-level.

● An ambitious revised National Action Plan Business and Human Rights. The Netherlands
Institute for Human Rights carried out a baseline study to assess the implementation of
the 2014 NAP and its shortcomings, as input for an updated version of the NAP. The23

government sent a reaction to parliament, and is currently drawing up the updated NAP,
which is expected to be published by the end of 2021. It is important that the revised24

NAP takes on board all of the main recommendations made by the Netherlands Institute

24

https://www.rijksoverheid.nl/documenten/kamerstukken/2020/12/01/kamerbrief-inzake-kabinetsreactie-op-het-nati
onal-baseline-assessment-nba-bedrijfsleven-mensenrechten

23 https://mensenrechten.nl/nl/publicatie/5f5b24c51e0fec037359c4cc

22 See: College voor de Rechten van de Mens (2020). ‘Bedrijfsleven & Mensenrechten: Een onderzoek naar de stand van
zaken van de UN Guiding Principles on Business and Human Rights in Nederland’.
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for Human Rights. In particular, the NAP should make serious work of removing judicial
and practical barriers for rights holders to have effective access to courts and other
non-judicial complaints and dispute settlement mechanisms. Furthermore, the NAP
should be actionable, and contain clear indicators and targets.

● Improved mechanisms for contesting rights violations in the context of international
trade and investment agreements. Traditionally, international investment agreements
contain investor-state dispute settlement (ISDS-)clauses that have often been accused of
bias in favour of the investing firms. These dispute settlement mechanisms are essentially
one-way-traffic: an investor can start a case against a hosting state when it feels that a
new policy or regulation is undermining the investment’s profitability, but not the other
way around. Furthermore, other stakeholders that may be negatively affected by an
investment, such as citizens or local firms, have no access to these mechanisms, which are
also seen to fall short in terms of transparency.
In response to such criticism, there have been efforts to reform the system. EU-level
agreements now refer to an Investment Court System (ICS), rather than ISDS, while the
Dutch government published a new model for future bilateral investment agreements.
Although there are some improvements compared with the ISDS-system, such as
improved transparency, the changes are not fundamental. Although further reforms of this
system could strengthen pathways for human rights enforcement, the required effort
should be carefully weighed against the returns to pursuing other avenues. It may well be
preferable to strengthen due diligence legislation, and access to remedy through national
courts, than to pursue the same goals through an ICS-system, which could be inherently
less transparent.

Another possibility in the area of international trade is for states to suspend preferential
market access schemes for specific countries when there are concerns on human rights
violations in relation to business-related activities. In 2020, for instance, the EU withdrew
Cambodia’s duty-free access to the EU market under the ‘Everything But Arms” (EBA)
scheme. In following this route, however, a careful analysis must be made of the25

different effects. It is not obvious that such a move would lead to an improvement in the
human rights situation of those concerned. On the other hand, it can have a devastating
impact on the entire economy, leading to widespread job losses, with corresponding
negative consequences on the fulfilment of human rights.

Conclusions and Recommendations
In conclusion, effectively enforcing the right to food internationally runs into a range of difficulties.
Although it does not seem feasible to hold states, like the Netherlands, to account via legal
mechanisms over their failure to combat worldwide hunger, this does not mean that legal
pathways or agreements are of no use.

In enforcing human rights, like the right to food, we should distinguish between the obligation to (i)
respect; (ii) to protect; and (iii) to fulfil. On the first two, legal pathways are feasible, and
increasingly being used. When a state, or a multinational corporation falling under its jurisdiction,
does something that actively violates, or undermines, the right to food, then legal pathways for
seeking accountability can be envisioned. That does not mean that, in practical terms, this is
straightforward, and a lot of work remains to be done to smoothen this path.

25 https://ec.europa.eu/commission/presscorner/detail/en/IP_20_1469
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The obligation to fulfil in the context of international human rights law , on the other hand, is a26

positive obligation. Seeking accountability over the failure to do enough of a positive thing is much
harder than seeking accountability over actually doing something negative. As the human rights
treaties refer to the need to progressively realize economic, social and cultural rights, domestic
courts will find it difficult to rule on whether this process is going fast enough. In this context, the
role for civil society and parliamentarians in seeking accountability from their governments
regarding their efforts to fulfil the right to food globally takes on additional importance. It is up to
them to pressure government to deliver its fair share in progressively working towards zero
hunger, and confronting it over the fact that progress on a global level has been absent over the
last 5 years.

To further strengthen accountability on the international right to food, we leave the following
recommendations:

● Policy discussions and documents could refer more often to international treaties,
commitments, and progress assessments, including:

o the constitutional duty to promote the international legal order, which includes the
realization of human rights, both of the political and of the economic, social and
cultural type.

o obligations in the context of the International Convention on Economic, Social and
Cultural Rights, including the right to food (Art.11) and the extraterritorial
dimension of the convention (Art.2).

o official recommendations made to the Netherlands by the CESCR. If the
Netherlands is serious about wanting to strengthen the international legal order
and multilateralism, then it should also make serious work of the
recommendations put to it by that multilateral system.

● Strengthen the link between the SDG- and the human rights agenda:
o anchor Dutch development cooperation policy more firmly in its obligations under

the ICESCR.
o better align Voluntary Review on its SDG-commitments with the CESCR review

process.
o more attention to Economic, Social and Cultural Rights in Dutch human rights

policy (both in terms of protecting and fulfilling those rights)
o use its influence in the UN, and in the context of the UPR, to call on other countries

to step up their game in terms of international cooperation for fulfilment of all
ICESCR rights, and achieving the SDGs.

● Ratification of the ICESCR Optional Protocol.
● Sustain momentum on improvements related to business and human rights:

o speedy introduction of robust due diligence legislation
o sustain and increase diplomatic efforts in the context of the negotiations on the

UN Binding Treaty on Business and Human Rights
o robust updated National Action Plan on Business and Human Rights, based on the

recommendations from the baseline assessment
o further improve mechanisms to contest rights violations in the context of

international investment and trade agreements.

26 https://www.ohchr.org/en/professionalinterest/pages/internationallaw.aspx
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